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the firſt of Seprember 1719, they were pleaſed to diſſallow the ſaid 
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Reſpondent. 


, 


I] he Reſpondent's CASE. 


| > HAT Robert Earl of - Soutbe/giue. deceaſed the 28h day 
of April 1674, gaveha Bond of Penſion to Sir George 


ol great Eminence in Scotland, for the paying of 300 
Merks Scots yearly to the Reſpondent's ſaid Father, his Execiitors, 
Adminiſtrators Aſſigns, during his Continyance to be an Advo- 


I Oat w OCs 

| Tha the Reſpondent's ſaid Father continued an Advocate till the 
firſt of January 1686, at which time he was made Lord Preſident of 
the Seſſion in Scotland. 


\ . 


That the Reſpondent's faid Father died in March 1689, leaving che 


Reſpondent his eldeſt Son and Heir; about eight Years of Age. 


That James late Earl of Sourbeſque, Heir of rhe laid Earl Na- 
bert, being attainted by Act of Parliament, all his Eſtate was by 
ſeveral Acts of Patliament veſted in the Appellants, for the Uſe of 
the Pablick, ſubject to the Claims of lawful Creditors, _ 

That the ſaid Bond not being ſatisſied or paid, the Reſpondent; 
who as Adminiſtrator to his Father was intitled thereto, duly en- 
tred his Claim before the Appellants for the {aid Sum of 300 Merks, 
from Martimas 1674, to January 1686: | 

That this Claim coming to be heard before the Appellants upon 


Claim, and diſmiſs it. | 

That the Reſpondent thereupon appealed to the Court of Dele- 
gates, and their Lordſhips, after hearing Council for the Appellants 
and Reſpondent, were pleaſed on the 3* of March 1724, to reyerle 
the ſaid Decree of the Appellants with iHis Quality, That the Re- 
< ſpondent do make up proper Titles in his Perſon to the ſaid Debt 
© before he receive Debentures from the Appellants, and allo give 
his Oath of Credulity or Knowledge as to any Pay ment made of 
the Debt acclaimed, and reſtrict the laid Claim to the time Reſpon- 
«© dent's Father was made Preſident of the Seſſion.“ 


Againſt this Decree of the Court of Delegates, the Appellants 
have brought their Petition and Appeal, and pray the fame may be 
reverſed for theſe Reaſons. 5 


That the Bond claimed has never been put in Suit, nor any 
Proof made of any Demand, or any Diligence done upon the ſame 
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Tachart (the Reſpondent's Father) who was an Advocate 


cate, by two half yearly Payments, the firſt to be at Martimas, 


M1 2 


Anſwer. 


| (2) 2 
by the Obligee or the Reſpondent, and therefore is preſumed to 
have been paid and ſatisfied. | Rt lg 
That as the Bond in Queſtion is admitted to be; eepularly 3 
Kind, 1 


ted, it is not to be taken away by Preſumptions of any 


a Bond is not ſued for in 40 Years after its Date, it is then barred 
by the Statute of Limitations, but if any Suit is commenced in that 
time, nothing can take away the Effect of that Bond but an actual 
proof of Payment; for as the Obligee is not abliged to ſue, Haying 
the Original Bond in his Poſſeſſiob, is a Preſumptiòn f nom Pay- 
ment; and if a Suit is commenced within 40 Years, the Obligee 


will be entitled to recover Payment. 


1718. 


Otjection Il. 


Anſwer. 


Objettion III. 


Anſwey I. 


I. 


Objedion IV. 


Ir is true, the Bond in Queſtion was executed in 1674, and the 
laſt yearly Sum payable upon it became due in 1686, but the Re- 
ſpondent was 12 Years of the time an Infant; and it is expreſly by 
Statute provided, That in the Courſe of the ſaid 40 Tears Pre- 
ſ[eription, the Tears of Minority and Leſſage ſhall no ways be 
counted, but only the Tears durin the which the Parties againſt 
whom the Preſcription is nſed and obected were Majors, aud 
paſt 21 Years of Age, and the Reſpondent's Claim being entred in 
the Year 1718, there was not full 19 Years after the laſt Payment 
became due on the Bond before ſuch Claim was entered, incluſive 
of the Years the Reſpondent was under Age, nor above 32 Years 
from the Date excluſive of the time of the Reſpondent's Minority. 

There is no Proof made of any Service by the Reſpoedent's Fa- 
ther as an Advocate to the ſaid Earl of Southeſque deceaſed, and 
that being the reaſon for giving the Bond, the fame ought to be 

roved. | | 
- There is no Neceſſity of any ſuch Proof, ſince Bonds of this kind 
are given only as retaining Fees, and are payable whether there be 
any Service or not; eſpecially, 

Since the very Recital of the Bond is for certain good Deeds done 
and performed and to be done and performed, and is payable to the 
Obligee, his Heirs, Executors and Aſſigus during his continuing 
to be an Advocate, which plainly ſhews any Proof of a Service was 
not neceſſary, and indeed in the Nature of this Cale is impracticable 
to be had. | 

That ſuch Penſions are uſually paid annually, and fo it's preſumed 
to have been done in this Caſe, eſpecially fince at this Diſtance of 
Time it is impracticable ro recover what Diſcharges might have 
been given for the ſame. 

Such Penſions are ſeldom or never paid annually, on the contra- 
ry they are frequently and my left unpaid for a great many 

ears together: And in the Cale of Mrs. Back and Sir Peter 
Frazer, upon an Appeal, it was determined the Penſion ſhould be 
paid tho' a great many Years in Arrear. | 

It's of no Moment that Diſcharges cannot now be eaſily reco- 
yered, for that will be an Argument againſt all Debts that are ſued 
at any Diſtance of Time; and on the contrary, it is preſumed that 


the Obligee having the Bond, the Debt is not fatisfied unleſs Diſ- 


charges are produced. 


That the Reſpondent refuſed to give Oath that he knew the 
Debt was owing. | | 25 
0 


C24): 
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Anſiver. The Reſpondent was willing and offered to make Oath that no 


22 Lib. Ster. 


22 Lib, Ster. 


31 of March 


Part of the Debt due by the ſaid Bond was paid to himſelf, and that 
he believed that the whole was till remaining unpaid; and the De- 
cree of the Court of Delegates appealed againſt, does expreſly direct 
that rhe Reſpondent ſhould give bis. Oath as to any Payment to 
his Knowledge and Belief, which is all any Man can with Regard 
to Truth poſſibly make Oath of. 


Since then the Bond is in poſſeſſion of the Reſpondent, 
and the fame is not barred by the Statute of Limitations, 
and the Reſpondent is willing to make Oath that to 
his Knowledge or Belief no Part of the Money thereby 
due was paid, he humbly hopes the ſaid Decree of the 
Court of Delegates appealed againſt ſhall be affirmed, 
and the Appeal diſmiſſed with Coſts: 


George Earl of Mariſhal, deceaſed the iom Day of March 1673, 
executed a Bond to the ſaid Sir George Lochart, reciting, That he 
haviag many Experiences of the found and wholeſome Advices and 
good Services done to him by his truſty and faithful Friend Sir 
George Lochart, Advocate, his ordinary Advocate and Counſellor 
in his Affairs and Buſineſs at Law, and being very ſenſible of the 
Trouble and Pains he is put to therein, and being deſirous in ſome 
Meaſure to remunerate his Kindneſs, and truſting. he will continue 
the ſame towards him, therefore he obliges himſelf ro pay to the 
ſaid Sir George Lochart, his Heirs, Executors or Aſſigns, 400 Merks 
Scots Money, in Name of Penſion, yearly, in Time coming, during 
the ſaid Sir George's continuing to be an Advocate. | 

Alexander Earl of Callender, deceaſed the 11* of February, 
1676, upon a like Recital, executed a Bond for paying to the ſaid 
Sir George Lochart during all the Days of his Life-time, ar leaſt 
during his continuing to be employed in his Aﬀairs, and until the 
ſaid Penſion' ſhould be recalled and diſcharged, the Sum of 400 
Merks yearly. That the Reſpondent in like Manner claimed the 
ſeveral Sums due upon the ſaid two Bonds; which Claims were 
diſmiſs'd by the Appellants : But upon an Appeal to the Court of 
Delegates, their Decrees were reverſed and the ſame Decree made 
in theſe Caſes as in the Caſe of the Earl of Southeſque. 


Both which Decrees are appealed againſt, and are by Order 
to be heard at the ſame Time with the other Decree 
for the Claim upon the Eſtate of Southeſque, and the 
Reſpondent humbly hopes all the ſaid Decrees ſhall be 
affirmed, and the Appeals diſmiſſed with Coſts. 


C. TaLBOT, 
W. HAMILTON. 
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The honourable the Com- 
miſſioners of the Forfeit- x App*t- 
ed Eſtates 
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The Reſpondent's CASE. 


To be heard the fifth of February, 


1725. 
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